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Bef ore Seeher man, Hohein and Holtzman, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Administrative Trademark Judge:

Storage-All Inc. has filed an application to register
the mark "STORAGE-ALL INC." for "storage space rental services."!

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground

that applicant's mark, when applied to its services, so

! Ser. No. 75/701,938, filed on May 10, 1999, which alleges a date of
first use anywhere of July 15, 1988 and a date of first use in
conmer ce of November 11, 1989. The term"INC " is disclained.
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resenbl es the foll owi ng marks, which are registered for the
services of "leasing of storage space" and are owned by the sane
registrant, as to be likely to cause confusion, m stake or
deception: (i) the mark "STOR-ALL SELF- STORAGE RENTALS"' and

design,? as illustrated bel ow,

SIOR-ALL
sl [

SELF-STORAGE RENTALS

and (ii) the mark "STOR-ALL SYSTEMS' and design,® as reproduced

bel ow.

Applicant has appeal ed. Briefs have been filed,* but
an oral hearing was not requested. W affirmthe refusal to

register.

2 Reg. No. 1,338,398, issued on May 28, 1985, which sets forth a date
of first use of July 1983 and a date of first use in comerce of

Sept enber 1983; conbi ned affidavit 888 and 15. The words " SELF-
STORAGE RENTALS' are discl ai ned.

® Reg. No. 1,054,556, issued on Decenber 14, 1976, which sets forth a
date of first use anywhere of August 14, 1967 and a date of first use
in commerce of May 23, 1968; renewed. The word "SYSTEMS' is

di sclained and the mark is lined for the colors brown and orange.

“ Applicant, as Exhibits B through Eto its brief, has subnmtted as
addi tional evidence (i) copies of printouts fromvarious third-party
websites for, inter alia, supporting hooks and sel f-storage services,
and (ii) the affidavit of its president, Ronald D Lorenzo, Sr. The
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The determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a
l'i keli hood of confusion. Inre E. 1. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). However, as
indicated i n Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24, 29 (CCPA 1976), in any likelihood of
confusion analysis, two key considerations are the simlarity of
the goods and/or services and the simlarity of the nmarks.®

Turning first to consideration of the respective
services, we concur with the Exam ning Attorney that, as
identified, applicant's "storage space rental services" and

registrant's "l easing of storage space" services "are virtually

Exam ning Attorney, in her brief, has objected to the subm ssion of
such evidence as being "untinely and inproper [inasnuch] as it was not
previously provided to the trademark exam ning attorney." Trademark
Rule 2.142(d) provides in relevant part that the Board will ordinarily
not consider additional evidence submtted after an appeal is filed.
In view thereof, and since, with the exception of a portion of

evi dence attached to applicant's brief as Exhibit B (such portion
consisting of a copy of a third-party registration for the mark "STOR
ALL" for "supporting hooks"™ which applicant previously nmade of record
with its request for reconsideration), the additional evidence
submtted by applicant is indeed untinmely and inproper, the Exam ning
Attorney's objection is sustained to the extent that the copies of
printouts fromvarious third-party websites and the affidavit of
applicant's president will not be given further consideration

Nonethel ess, it is pointed out that even if the additional evidence
were to be considered to be of record, consideration thereof would
make no difference in the outcome of this appeal.

® The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cunul ative effect of differences in the
essential characteristics of the goods [and/or services] and
differences in the marks."
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the same," "if not identical,” in |legal contenplation.® It is
settled, as the Exam ning Attorney correctly notes in this
regard, that the issue of |ikelihood of confusion nust be
determi ned on the basis of the services as they are set forth in
t he invol ved application and cited registration. See, e.g., CBS
Inc. v. Morrow, 708 F.2d 1579, 218 USPQ 198, 199 (Fed. Cr

1983); Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 940
(Fed. Gir. 1983); and Paul a Payne Products Co. v. Johnson
Publ i shing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77 (CCPA 1973).

Thus, where the services in the application at issue and in the

® As support therefor, the Examining Attorney in her brief has
requested that "the Board take judicial notice of the definitions of
Leasing, Rental, and Rent attached as Exhibit B" since such
definitions show that the respective storage services "both allow an

i ndi vidual to use or occupy property under terns of a contract for the
exchange of noney." Specifically, The Anerican Heritage Dictionary of
the English Language (3rd ed. 1992) in pertinent part defines

"l easing"” as a verb neaning "1. To grant use or occupation of under
the terms of a contract,” with "lease,”" we also note, being defined
thereby as a noun signifying "1. a. A contract granting use or
occupation of property during a specified period in exchange for a
specified rent." The sane dictionary in relevant part lists "rental"
as a noun neaning "1. An anount paid out or taken in as rent. 2.
Property available for renting: sunmer rentals by the beach" and as
an adjective neaning "[o]f, relating to, or available for rent:

rental income; rental properties,” while "rent” is set forth as a noun
connoting "1. a. Paynment, usually of an anount fixed by contract, nade
by a tenant at specified intervals in return for the right to occupy
or use the property of another. b. A simlar paynment nade for the use
of a facility, equipnment, or service provided by another."” Inasnuch
as the Board may properly take judicial notice of dictionary
definitions, we grant the Exam ning Attorney's request and have

consi dered the above definitions. See, e.g., Hancock v. Anerican
Steel & Wre Co. of New Jersey, 203 F.2d 737, 97 USPQ 330, 332 (CCPA
1953); University of Notre Dane du Lac v. J. C. Cournet Food Inports
Co., Inc., 213 USPQ 594, 596 (TTAB 1982), aff’d, 703 F.2d 1372, 217
USPQ 505 (Fed. Gir. 1983); and Marcal Paper MIIs, Inc. v. Anerican
Can Co., 212 USPQ 852, 860 (TTAB 1981) at n. 7.
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cited registration are broadly described as to their nature and
type, it is presunmed in each instance that in scope the
application and regi stration enconpass not only all services of
the nature and type described therein, but that the identified
services nove in all channels of trade which would be normal for
such services and that they woul d be purchased by all potentia
buyers thereof. See, e.g., In re Elbaum 211 USPQ 639, 640
(TTAB 1981).

I n consequence thereof, applicant's attenpt to
di stinguish the respective services, based upon argunents
relating to unspecified differences in "factors such as
security, tenperature controlled storage spaces, |ocation
price, and size of the storage facility," is wthout nerit.
Li kewi se, in the absence of any restrictions or limtations
which are set forth in the recitations of the respective
services, applicant's contentions that differences exist in the
channel s of trade for such services and the |evels of purchaser
sophi stication are unavailing. Instead, applicant's storage
space rental services and registrant's | easing of storage space
services nust be considered to be legally identical and,
accordingly, such services would be rendered through the sane
channels of trade and to identical classes of purchasers,

i ncl uding those who are ordinary and relatively unsophi sti cated
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consunmers. The rendering of the respective services, under the
sane or substantially simlar marks, would therefore be likely
to cause confusion as to source or sponsorship.

As to the marks at issue, applicant maintains that its
mark "is visually distinct” fromboth of registrant's marks,
gi ven the design elenents and descriptive matter included in the
|atter. Applicant also asserts, in view thereof, that "the
mar ks, when conpared side-by-side in their entireties, are
different in ... sound, connotation, and commercial inpression.”
However, as the Exami ning Attorney correctly points out, a side-
by-si de conparison is not the proper test to be used in
determ ning the issue of likelihood of confusion inasnmuch as it
is not the ordinary way that custonmers will be exposed to the
marks. Instead, it is the simlarity of the general overal
comerci al inpression engendered by the marks which nust
deternmne, due to the fallibility of nmenory and the concom tant
| ack of perfect recall, whether confusion as to source or
sponsorship is likely. The proper enphasis is accordingly on
the recollection of the average purchaser, who normally retains
a general rather than a specific inpression of marks. See,
e.g., Envirotech Corp. v. Solaron Corp., 211 USPQ 724, 733 (TTAB
1981); Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106, 108
(TTAB 1975); and Grandpa Pidgeon's of M ssouri, Inc. v.

Borgsmiller, 477 F.2d 586, 177 USPQ 573, 574 (CCPA 1973).
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Mor eover, while marks must be considered in their
entireties, including any descriptive matter or design el enent,
our principal reviewng court has indicated that, in
articul ating reasons for reaching a conclusion on the issue of
I'i kel i hood of confusion, "there is nothing inproper in stating
that, for rational reasons, nore or |ess weight has been given
to a particular feature of a mark, provided [that] the ultimte
conclusion rests on consideration of the marks in their
entireties.” In re National Data Corp., 753 F.2d 1056, 224 USPQ
749, 751 (Fed. CGir. 1985). For instance, according to the
court, "that a particular feature is descriptive ... wth
respect to the involved goods or services is one conmonly
accepted rationale for giving less weight to a portion of a mark

o ld.

In the present case, when the respective marks are
considered in their entireties, it is plain that they are not
only highly simlar in appearance and sound but are
substantially the same in connotation and conmercial inpression.
As to appearance, it nmust be kept in mnd that because applicant
seeks registration of its "STORAGE-ALL INC." mark in typed form
the display thereof could include the sane stylized nmanner of
lettering as that utilized by registrant for the term"STOR ALL"
inits "STOR-ALL SELF- STORAGE RENTALS" and design mark and its

"STOR-ALL SYSTEMS" and design mark. See, e.g., Phillips
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Petroleum Co. v. C. J. Wbb, Inc. 442 F.2d 1376, 170 USPQ 35, 36
(CCPA 1971) [a mark registered in typed format is not limted to
the depiction thereof in any special forn]; and |INB Nati onal
Bank v. Metrohost Inc., 22 USPQ2d 1585, 1588 (TTAB 1992) ["[a]s
the Phillips Petroleum case makes clear, when [an] applicant
seeks a typed or block letter registration of its word mark,
then the Board must consider all reasonable manners in which ..
[the word] coul d be depicted"].

Clearly, in each of registrant's marks, the term
"STOR-ALL" fornms the dom nant and di stingui shing el enent thereof
since it is not only the nost visually prom nent el enent
therein, due to its size and stylized manner of display, but the
wor ds " SELF- STORACGE RENTALS' and "SYSTEMS," as well as the
design feature consisting of imges of a self-storage facility,
are descriptive of respondent’'s storage space | easing services
and thus constitute subordinate matter. Purchasers and
prospective custoners for such services, therefore, generally
woul d tend to refer to respondent's services by the term"STOR
ALL." Such term both | ooks and sounds highly simlar to the
term " STORAGE- ALL, " which fornms the dom nant and di sti ngui shing
el ement in applicant's "STORAGE- ALL INC." mark, given that the
term"INC. " therein is sinply an entity designati on and woul d be
so regarded by consuners and potential buyers of applicant's

storage space rental services.
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Furthernore, the record contains a definition from The

Anerican Heritage Dictionary of the English Language (3rd ed.

1992) which lists "stor." as an abbreviation of the word
"storage." Consequently, not only do the dom nant and

di stinguishing terns "STOR ALL" and " STORAGE- ALL" in the marks
at issue share substantially the sane connotation, but as the
Exam ni ng Attorney points out, because such terns "could be used

i nt erchangeably,” the respective marks substantially "create the
sanme overall comrercial inpression.” Thus, and notw t hstandi ng
that such nmarks are highly suggestive of storage space rental or
| easing services, in their entireties applicant's "STORAGE-ALL
INC." mark and registrant's "STOR-ALL SELF- STORAGE RENTALS" and
design mark and its "STOR-ALL SYSTEMS' and design mark are so
highly simlar in appearance and sound and substantially
identical in connotation and comrercial inpression that, when
used in connection with legally identical services, confusion is
likely to occur.

Applicant further argues, however, that the conditions
of sale for storage space rental or |easing services are such
that even ordinary consunmers nust be treated as sophisticated
and discrimnating purchasers who will be expected to exercise a
hi gh degree of care in their selection of a self-storage

facility and would know the firmfromwhich they are renting or

| easi ng storage space. According to applicant:
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[1]t is unlikely that there would be any
confusion as to source of the services. A
custonmer is fully informed and carefully
conpar es storage conpani es before making a
decision with regard to storing. A storage
facility provides services unlike any other.
A custoner places val uabl e possessi ons,
confidential information, business papers,
or personal property (e.g., cars, RVs,
boats, furniture) in these facilities.

It is unlikely that a custoner is going to
make a spont aneous deci sion in choosing a
storage facility to these or other val uable
itemns.

Furthernore, before one rents a storage
facility, a contract is signed by both
| essor and | essee. Custoners know exactly
with whomthey are contracting. There is
personal interaction between a custoner and
a storage facility. Even if a custoner was
confused as to whether he/she was dealing
with Appellant or ... Registrants [sic],
he/ she woul d have the opportunity to inquire
further to determ ne who is providing the
servi ce.

St or age space is not purchased
casually. In fact it can beconme quite
expensive. Price increases as the anount of
space required increases and duration of use
increases. .... This further supports
Appel l ant's assertion that it is unlikely
t hat purchasers woul d be confused between
Appel l ant's and Regi strants' [sic] services.

Wi | e perhaps in sone instances the rental or |easing

of storage space can rise to an expensive level, it is also the

case,

as applicant acknow edges in its brief, that such a rental

"may only be for a short period of tine and involve m ni nal

expense. "

Nevert hel ess, even assum ng that storage space is

10
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purchased only after careful consideration, it is well settled,
as the Examining Attorney correctly notes, that the fact that
consuners nmay exercise deliberation in choosing the respective
services "does not necessarily preclude their m staking one
[ service mark or] trademark for another"” or that they otherw se
are entirely immune fromconfusion as to source or sponsorship.
W ncharger Corp. v. R nco, Inc., 297 F.2d 261, 132 USPQ 289, 292
(CCPA 1962). See also In re Deconbe, 9 USPQR2d 1812, 1814-15
(TTAB 1988); and In re Pellerin MInor Corp., 221 USPQ 558, 560
(TTAB 1983).

Applicant additionally contends that, inasnuch as it
"is not aware of any actual confusion between Appellant's and
Regi strants' [sic] marks" and because the Exam ning Attorney has

not "provided any evidence of actual confusion,” "the absence of
evi dence of actual confusion"” favors applicant. However,
absence of evidence of actual confusion is clearly not evidence
of the absence of actual confusion. Wile, of course, evidence
of the absence of any instances of actual confusion over a
significant period of time is a du Pont factor which is

i ndi cative of no likelihood of confusion, it is a neaningfu
factor only where the record denonstrates appreciable and

conti nuous use by applicant of its mark in the sane narkets as

t hose served by registrant under its mark(s). See, e.qg.,

Gllette Canada Inc. v. Ranir Corp., 23 USPQ2d 1768, 1774 (TTAB

11
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1992). In particular, there nust be evidence showi ng that there
has been an opportunity for incidents of actual confusion to
occur. See, e.g., Cunninghamv. Laser Golf Corp., 222 F.3d 943,
55 USPQ2d 1842, 1847 (Fed. Cir. 2000). Here, thereis sinply no
evidence in the record, such as information concerning details
of the nature and extent of the sales and nmarketing activities
of applicant and registrant under their respective marks, from
which it could be concluded that the asserted absence of any

i nstances of actual confusion is indeed a mtigating factor.
Conpare In re General Motors Corp., 23 USPQ2d 1465, 1470-71
(TTAB 1992) .

Finally, applicant points to the fact that, with its
request for reconsideration of the final refusal, it nade of
record copies of two third-party registrations, owned by
different registrants, which are for the mark "STOR-ALL" for
"supporting hooks"’ and the mark "STOR-ALL" for "corrugated

boxes".?®

According to applicant, "[t]hese marks are used on
products that are generally associated with storage facilities
(storage boxes and hooks)," yet such marks co-exi st on the

register wwth the cited registrant's marks. Specifically,

applicant maintains that:

" Reg. No. 1,131,632, issued on March 11, 1980, which sets forth a date
of first use anywhere and in commerce of August 1975; renewed.

8 Reg. No. 2,218,234, issued on January 19, 1999, which sets forth a
date of first use anywhere and in conmerce of January 1, 1964.

12
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Sonme facilities sell corrugated boxes for

st orage purposes and even use hooks within

t he storage space itself. 1t is highly

likely that one woul d associate the

regi stered marks with one anot her before

he/ she associ ated Appellant's and

Regi strants' [sic] marks.

However, as the Exam ning Attorney has correctly
poi nted out, the co-existence of the third-party registrations
with the cited registrations "do[es] not justify registration of
yet another confusing mark."™ As stated in AVF |Incorporated v.
Anerican Leisure Products, Inc., 474 F.2d 1403, 177 USPQ 268,
269 (CCPA 1973):

[L]ittle weight is to be given such

regi strations in evaluating whether there is

i kel i hood of confusion. The existence of

these registration is not evidence of what

happens in the market place or that

custonmers are famliar with them nor shoul d

t he exi stence on the register of confusingly

simlar marks aid an applicant to register

another |ikely to cause confusion, m stake
or to deceive.

Moreover, and in any event, the third-party registrations and
the cited registrations are for different goods and servi ces,
whil e applicant's services and those in the cited registrations,
as noted previously, are considered to be legally identical.

We accordi ngly concl ude that consunmers and potenti al
custoners, who are famliar or acquainted with registrant's
"STOR- ALL SELF- STORAGE RENTALS" and design mark and its "STOR-

ALL SYSTEMS' and design mark for, in each instance, the services

13
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of "leasing of storage space,” would be likely to believe, upon
encountering applicant's "STORAGE-ALL INC." for "storage space

rental services," that such legally identical services emanate
from or are sponsored by or associated with, the sane source.

Deci sion: The refusal under Section 2(d) is affirned.

14



